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Appeal from the District Court of the Second Judicial District of the State of Idaho, 
in and for the County of Nez Perce (Case No. CVlS-1044) 
THE HONORABLE JEFF M. BRUDIE 
District Judge 
JOHN TOMLINSON 
Idaho Transportation Department Hearing Officer 
JONATHAN D. HALLY 
BLEWETT MUSHLITZ HALLY, LLP 
710 16TH A VENUE 
LEWISTON ID 83501 
(208) 413-6678 
Attorney for Petitioner/Respondent 
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I. STATEMENT OF THE CASE 
A. Reference to the Agency Record. 
The Administrative Record, which is an exhibit to the Clerk's Record, is designated by the 
reference "AR" followed by the relevant page number. The transcript of the Administrative License 
Suspension Hearing it designated by "Tr" followed by the page and line. 
B. Statement of Facts. 
On April 13, 2015, Mr. Hawkins was stopped by Officer Stormes due to the existence of a 
crack in Mr. Hawkins' windshield. On a previous occasion, Officer Stormes had stopped the 
Petitioner in the same vehicle and did not issue any citation for the cracked windshield. (Tr. P. 9, 
Ls. 6-13; P. 11, Ls. 2-7) In this particular instance, Officer Stormes claimed that the crack in the 
windshield could compromise the integrity of the windshield and, thus, made it unsafe. (Tr. P. 10, 
Ls. 20-23.) Officer Stormes did not consider that the cracked windshield obstructed Mr. Hawkin's 
view. (Tr. P. 10, Ls. 1-24). Other than the crack in the windshield, Officer Stormes did not observe 
Mr. Hawkins engaging in any unlawful activity. (Tr. P. 8, Ls. 8-13). 
After stopping Mr. Hawkins, Officer Stormes had Petitioner exit his vehicle. Officer Stormes 
claimed to have smelled an odor of alcohol on Mr. Hawkins' person and that he had bloodshot eyes, 
watery eyes, and his face was flushed. (Tr. P. 14, Ls. 16-23.) Officer Stormes admitted that these 
were the only indicators of a person being under the influence of alcohol which he observed. (Tr. 
P. 18, Ls. 2-9) Officer Stormes also admitted to the following observations which refute any 
suggestion that Mr. Hawkins was under the influence of alcohol; namely, (1) his clothing was 
orderly, (Tr. P. 12, Ls. 14-19); (2) his pupils were normal (Tr. P. 13, Ls. 1-3); (3) his speech was 
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normal (Tr. P. 13, Ls. 4-5); (4) When exiting the vehicle he was not unstable and did not lose his 
balance (Tr. P. 13 Ls. 6-17); (5) his walking was normal (Tr. P. 13, Ls. 18-25); and, (6) he was not 
swaying when standing in a stationary position. (Tr. P. 14, Ls. 7-12) 
After exiting his vehicle, Mr. Hawkins declined to perform any field sobriety tests. (Tr. P. 
17, Ls. 24-25). Officer Stormes then arrested Mr. Hawkins for DUI and transported him to the Nez 
Perce County Sheriffs facility where he submitted to a breath test. The test result exceeded . 08 bac. 
C. Course of Proceedings. 
On April 16, 2015, Mr. Hawkins submitted a request for a hearing. (AR. P. 19-22). The 
Request for Hearing sought the issuance of a subpoena duces tecum "for the production of all audio 
and video recordings which capture the stop, detention, arrest and administration of the evidentiary 
test..." (AR. P. 22) 
On April 23, 2015, the Hearing Officer issued a subpoena duces tecum which commanded 
"one copy of all Audio and Video of the stop/arrest/evidentiary testing of Craig William Hawkins 
on April 13, 2015." (AR. P. 28) The subpoena demanded that "the subpoenaed material must be 
received by May 5, 2015" (AR. P. 28) (emphasis in original) and that the subpoenaed material 
"MUST BE SENT via U.S. Mail TO: Idaho Transportation Department; A.L.S. Hearing Unit; P.O. 
Box 7129, Boise ID 83707-1129." (Emphasis in original) (AR. P. 44) 
A hearing was held on May 4, 2015. (R. P. 61). Mr. Hawkins had not received the 
video/audio recordings prior to the hearing. (Tr. P. 3, Ls. 19-21). Mr. Hawkins objected to the 
Department's failure to produce the audio/video recordings that had been subpoenaed. 
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The hearing officer issued his Findings of Pact and Conclusions of Law and Order on May 
20, 2015, wherein the Notice of Suspension was sustained. (AR. P. 61). Hawkins timely filed a 
Petition for Judicial Review wherein the District Court set aside the Hearing Examiner's decision. 
II. STANDARD OF REVIEW 
The Idaho Administrative Procedures Act (IDAP A) governs the review of department 
decisions to deny, cancel, suspend, disqualify, revoke, or restrict a person's driver's license. See LC. 
§§49-330, 67-5201(2), 67-5270. A court may overturn an agency's decision where its findings, 
inferences, conclusions, or decisions: (a) violate statutory or constitutional provisions; (b) exceed 
the agency's statutory authority; ( c) are made upon unlawful procedure; ( d) are not supported by 
substantial evidence in the record; or (e) are arbitrary, capricious, or an abuse of discretion. LC. § 
67-5279(3). The party challenging the agency decision must demonstrate that the agency erred in a 
manner specified in LC. § 67-5279(3) and that a substantial right of that party has been prejudiced. 
Price v. Payette County Bd of County Comm'rs, 131 Idaho 426,429, 958 P.2d 583,586 (1998). 
III. ARGUMENT 
The District Court Correctly Concluded That ITD Violated Mr. Hawkins Procedural Due 
Process Rights by Following Procedures That Resulted in Mr. Hawkins Not Receiving the 
Critical DVD until after the ALS Hearing. 
Mr. Hawkins' procedural due process rights were violated when ITD ignored the Court of 
Appeal's repeated admonishments against untimely production of subpoenaed materials by (1) 
issuing a subpoena duces tecum with a compliance date AFTER the date of the ALS hearing; (2) 
mandating that the Lewiston based law enforcement agency mail the subpoenaed materials to the 
ITD facility in Boise Idaho, rather than deliver them to Mr. Hawkins' Lewiston-based attorney; and 
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(3) ITD not actually providing the subpoenaed audio/video recordings to Mr. Hawkins until after the 
ALS hearing was completed. ITD's arguments against the obvious existence of a due process 
violation evidences a failure to grasp the problems inherent in their procedures such that there is a 
likely risk of continued due process violations unless this Court definitely holds that ITD' s practices 
have indeed resulted in a due process violation. The clear and unambiguous warnings issued thus 
far have yet to catch ITD's attention. Mr. Hawkins respectfully asks this Court to go a step beyond 
issuing a warning by finding that there was indeed a violation of Mr. Hawkins due process rights. 
There is no disagreement that the suspension of a driver's license involves State action that 
adjudicates important interests oflicensee and therefore a driver's license may not be taken away 
without procedural due process. Bell v. Idaho Transp. Dep 't., 151 Idaho 659, 664, 262 P .3d 1030, 
1035 (Ct. App. 2011 ). There is also no disagreement that the District Court in the case at bar, 
properly set forth the factors which are to be considered in analyzing a procedural due process claim 
as set forth by the Court in Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L.Ed.2d 18 (1976). 
There is also no disagreement that this Court "is appropriately concerned" about ITD's practices 
regarding the production of materials requested by drivers. (See Appellant's Brief, p. 7). Despite 
the above, ITD argues that District Court erred in finding a due process violation because Idaho 
Appellate Courts have never previously found a per se due process violation based upon ITD' s 
admittedly troublesome practices and that there was no showing that Mr. Hawkins was harmed by 
the ITD's practices. ITD's argument lacks merit. 
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A. Mr. Hawkins Was Harmed by Not Having Sufficient Ability to Prepare for the 
Hearing. 
The best evidence of the events that gave rise to the ALS suspension was the audio/video 
recording ("DVD") that was the subject of the subpoena. As such, the DVD was of critical 
importance to Mr. Hawkins' ability to prepare for the ALS hearing in both examining the arresting 
officer as well as presenting argument. The Court in Bell acknowledged that it is the ability to 
prepare for the ALS hearing which gives rise to a procedural due process violation. Specifically, the 
Court in Bell warned ITD that issuing subpoenas with a compliance date set the day before an 
administrative hearing "may raise the possibility of a due process violation due to insufficient time 
to prepare." Bell, 151 Idaho at 666. If producing the DVD the day before the ALS hearing could 
give rise to a due process violation due to an insufficient time to prepare for the hearing then the 
failure to produce the DVD until after the ALS hearing is a clear due process violation since it 
actually prevented Mr. Hawkins from being able to prepare at all for the ALS hearing. 
ITD attempts to diminish the significance of the DVD by suggesting that the ability to 
question the arresting officer is a viable substitute. The argument entirely ignores the important role 
that the ability to prepare for a hearing plays in procedural due process. IfITD' s argument is valid, 
then there would never be a need for ITD to produce stop and arrest videos in advance of an ALS 
hearing so long as the arresting officer is available to testify. Of course, ITD's argument would also 
invalidate all the prior warnings issued by the Court of Appeals for the untimely production of arrest 
videos. Clearly, ITD's argument lacks merit as the ability to prepare for a hearing is of paramount 
importance and not the ability to ask questions at the hearing. 
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Heightening the importance of being able to prepare to examine the arresting officer is the 
fact that the arresting officer's testimony is given greater weight than the Petitioner's own testimony. 
This fact is evidenced by the hearing officer's conclusions wherein he states: 
18. Merely making a statement in contradiction of the officer's sworn statement, or 
showing that the documents in the record are inadequate does not satisfy Hawkins' 
burden. (R. P. 67 4Jl8.) 
25. "From a weighted evidence standard in support of the driver, the record in its 
entirety is lacking/deficient to discredit the officer's sworn statement and to provide 
a basis to deem the officer's evidence not credible." (AR. P. 65, 4J25.) 
Given this the importance in being able to properly prepare to examine the arresting officer 
during the ALS hearing cannot be overstated. ITD's conduct effectively stripped Mr. Hawkins of 
his ability to prepare for the ALS hearing and, thus, violated his procedural due process rights. 
B. The Fact That Idaho Appellate Courts Have Not Found a Per Se Violation in 
Other Cases Is of No Consequence in the Case at Bar. 
ITD argues that Idaho Courts have not previously found its practices to be per se due process 
violation under similar circumstances is groundless and of no significance in this case. This Court 
has repeatedly chastised ITD' s for its practice of scheduling the due date for the production of 
subpoenaed items until the proverbial 11th hour before a hearing. See Bell v. Idaho Transp. Dep 't, 
151 Idaho 659 (Ct. App. 2011); In re Gibbar, 143 Idaho 937, 155 P.3d 1176, (Ct. App. 2006); In 
re Beyer, 155 Idaho 40, 304 P.3d 1206 (2013). It is true that due process violations were not found 
to have occurred in those cases; however, none of those cases involved a subpoena with a 
compliance date after the ALS hearing. 
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In Gibbar, the Court determined that no due process violation occurred when the discovery 
responses were received a few days in advance of the hearing as it was long enough to provide 
the driver with sufficient time that he could utilize the response for the hearing. Gib bar, 143 Idaho 
at 948. 
In Bell, the hearing officer issued subpoenas with compliance date the day before the 
hearing. While the Court found this insufficient to create a due process violation, the Court 
acknowledged that the practice could indeed lead to a due process violation. This Court stated, 
While the issuance of subpoenas with a compliance date set the day before an 
administrative haring, and even then requiring delivery of the subpoenaed items to 
ITD instead of the petitioner, may raise the possibility of a due process violation 
due to insufficient time to prepare. 
151 Idaho at 666 ( emphasis added). The Court, in Bell, further warned ITD that "[t]he hearing 
officer is entitled to conduct the proceedings in an efficient manner, but the practice of requiring 
compliance the day before a scheduled hearing is strongly discouraged." Id, 151 Idaho at 666 n.2, 
262 P.3d at 1037 n.2 (Ct. App. 2011). 
ITD ignored this Court's warnings of possible due process violations and continued to 
unnecessarily push the due process envelope in the Beyer case where the hearing officer set the 
compliance date of the subpoenaed materials for the day of the hearing. In re Beyer, 155 Idaho 
40, 304 P.3d 1206 (2013). The Court of Appeals in Beyer found no due process violation because 
the hearing officer corrected the problem. Specifically, the hearing officer offered to stay Beyer's 
license suspension and leave the record open for fifteen days to allow his counsel to submit 
additional evidence after reviewing the video and Beyer' s attorney agreed to the resolution. Beyers, 
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155 Idaho at 47. Given this agreed upon corrective action, the Court of Appeals, concluded that 
there was no due process violation. Id. Nevertheless, the Court took the opportunity to once again 
chastise ITD: 
We have previously criticized a hearing officer' practice of issuing subpoenas 
requiring compliance on the day before the scheduled hearing. We stated that such 
a practice is 'strongly discouraged," but that it does not amount to a per se violation 
of procedural due process. Bell v. Idaho Transp. Dep 't, 151 Idaho 659, 666 n.2 262 
P.3d 1030, 1037 n.2 (Ct. App. 2011). The ALS hearing in this case was held prior to 
our decision in Bell but, here, compliance was ordered on the day of the hearing. We 
continue to strongly discourage the practice. We see no reason for this practice 
except to cause a disadvantage to the driver who has the burden of proof at the 
ALS hearing. 
lnre Beyer, 155 Idaho at49 n.7 (emphasis added). The facts in the case at bar are radically different 
from the facts presented in Bell, Gibbar, and Beyer as the DVD in the case at bar was not provided 
to Mr. Hawkins until after the ALS hearing and there was no corrective action offered by the hearing 
officer. Thus, the lack of finding a per se violation in those prior cases is not controlling in the case 
at bar and should not upset the District Court's findings in this matter. 
C. Hawkins Did Not Invite Error. 
ITD's argument that Mr. Hawkins invited error is misplaced and should be rejected by this 
Court. As the District Court in this case properly concluded, "IDOT has control over the production 
of both the evidence and when the hearing takes place." ( Opinion and Order on Judicial Review, 
P. 5). It was ITD that scheduled the timing of the ALS hearing to be held on May 4, 2016 while 
simultaneously issuing a subpoena with a compliance date for May 5, 2016 and a requirement that 
the subpoenaed materials to be mailed to ITD in Boise rather than to produce the documents directly 
8 
to Mr. Hawkins counsel in Lewiston. Mr. Hawkins did not request ITD to pursue this course of 
action. 
ITD suggests that Hawkins invited error by not demanding a continuance. ITD has not 
provided any supporting authority to shift the burden of ensuring sufficient time to prepare for the 
ALS hearing away from ITD to Mr. Hawkins nor any authority that absolves ITD of continuing with 
its fundan1entally flawed process. Mr. Hawkins objected to not receiving the subpoenaed materials 
prior to the hearing. Nothing more was required of Mr. Hawkins. ITD improperly relies upon the 
holding in Beyer in its attempt to manufacture an invited error argument. Contrary to its claim that 
Beyer has remarkably similar circumstances, a cursory review of the Beyer decision finds that it is 
markedly different than the case at bar. In Beyer, the subpoena required compliance on the very day 
of the hearing. Beyer, 155 Idaho at 47. However, during the ALS hearing in Beyer, the hearing 
officer offered to stay the license suspense and to leave the record open for fifteen days to allow 
counsel to submit additional evidence after having time to review the video. Id. Beyer's counsel 
agreed to the continuance, stating: "I think that's fair, because my client wouldn't be necessarily 
prejudiced if there was a stay and the record was held open." Id. 
After accepting the corrective action, Beyer then appealed on due process grounds based 
upon the compliance date on the subpoena being the same day as the hearing. Id. The Idaho Court 
of Appeals rejected the due process argument based upon the doctrine ofinvited error, stating, "given 
that Beyer affirmatively accepted the hearing officer's remedy at the time of the hearing, even if the 
hearing officer erred by not requiring the video to be produced until the day of the hearing, Beyer 
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cannot complain of that error." Id. In the case at bar, there was no corrective action offered by the 
hearing officer nor any accepted by Mr. Hawkins. Thus, there was no invited error. 
The fact that Mr. Hawkins counsel commented on the DVD during closing argument does 
not equate to invited error. Mr. Hawkins counsel questioned the arresting officer as to whether he 
had observed the windshield on Mr. Hawkins vehicle from the front and then make a U-turn to 
pursue the vehicle or if his observations were limited from following the vehicle. The officer was 
unable to recall if he made a U-turn. Tr. P. 6, L. 14 - P. 7 1. 5. During closing argument, Mr. 
Hawkins' counsel commented "I guess you can review it [the video] to see whether or not the officer 
was following behind him or did a U-tum to go afer him." Tr. P. 30, Ls 6-16. The hearing officer 
had already admitted the DVD as part of the record over Mr. Hawkins objections. Tr. P. 3 L. 15 -
P. 4, L. 101• Thus, the offhand comment about reviewing the DVD did not alter the record and does 
not equate to invited error. More importantly, ITD's argument fails as the crux of the problem with 
not producing the DVD is the inability to prepare for the ALS hearing and not the hearing officer's 
ability to review the DVD. The due process violation was not corrected by the comment that the 
1Hearing Officer: Okay. And then as far as Petitioner's exhibits, I've got Exhibits A 
through F. I've got...Exhibit F, the DVD. No-
Mr. Hally: I do not have that. When was it sent to me? 
Hearing Officer: Yea, the DVD was sent on the 1 $\ Friday, so that's when that was 
received and mailed out to your office. Is there anything else that Mr. Hawkins is going to be 
supplementing the record with? 
Mr. Hally: No, but I object ot not receiving the subpoenaed materials prior to the hearing. 
Hearing Officer: Okay. We'll make note of that, and I'll take that under advisement in-in 
my decision. 
Mr. Hally: Thank you. 
Hearing Officer: Thank you very much. So we'll go ahead and admit State's Exhibits 1 
through 18, Petitioner's Exhibit A thorough F, make those part of the record. 
Tr.P.3L.15-P.4,L.10. 
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hearing officer could inspect the DVD that was already admitted as part of the evidence. It should 
be noted, however, that the hearing officer makes no mention within his Findings of Fact and 
Conclusions of Law and Order of ever having reviewed the video and, thus, there is no evidence that 
the offhand comment had any impact on the hearing. Accordingly, ITD's claim of invited error 
should be rejected by this Comi. 
CONCLUSION 
Based upon the above, Mr. Hawkins respectfully requests this Court to uphold the District 
Court's determination that Mr. Hawkins' procedural due process rights were violated and to uphold 
the District Court's Order reversing the determination of the hearing officer. 
DATED this __ June, 2016. 
Blewett Mushlitz Hally, LLP 
. Hally, a member of the firm 
Attorneys for Respondent 
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